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Judicial independence

Much has been written about judicial independence both in its institutional
and individual aspects. Judicial independence is not the private right of
judges, but the foundation of judicial impartiality and is for the benefit of the
public. It is a cornerstone of our system of government in a democratic
society and a safeguard of the freedom and rights of the citizen under the rule
of law.

Independence of the judiciary refers to the necessary individual and collective
or institutional independence required for impartial decisions and decision
making. Judicial independence thus characterises both a state of mind and a
set of institutional and operational arrangements. The former is concerned
with the judge’s impartiality in fact; the latter with defining the relationships
between the judiciary and others, particularly the other branches of
government.

For centuries, the independence of judges has been protected in several ways:

e judges are independent of the executive! and the legislature? and do
not get involved in political debate;

e full time salaried judges cannot be removed from office without a
motion passed or approval by the Scottish Parliament; and

e judges are almost entirely immune from the risk of being sued or
prosecuted for what they do in their capacity as a judge.

! The Scottish Government
2 The Scottish Parliament



The essentials of judicial independence are impartiality, integrity and freedom
from interference. Independence is secured in part by the restrictions on
removal from office and the immunity from being sued or prosecuted.

Principle of separation

In order for the decisions of the judiciary to be respected and obeyed, the
judiciary must be impartial. To be impartial, the judiciary must be
independent. = To be independent, the judiciary must be free from
interference, influence or pressure. For that, it must be separate from the
other branches of the State or any other body. As far back as 1599, the Lord
President of the Court of Session declared to James VI that the judges were
independent of the King “sworn to do justice according to our conscience”3.

The principle of the separation of powers of the State requires that the
judiciary, whether viewed as an entity or in its individual membership, must
be, and be seen to be, independent of the executive and legislative branches of
government. The relationship between the judiciary and the other branches
should be one of mutual respect, each recognising the proper role of the
others. The Judiciary and Courts (Scotland (Act) 2008* enshrines judicial
independence in law. It introduces a duty on Scottish Ministers, the Lord
Advocate and members of the Scottish Parliament to uphold the continued
independence of the judiciary, barring them from trying to influence the
judiciary through any special access to judges.

Judicial independence is important for a fair trial, for adjudication of disputes,
for respect for decisions and because the judges may have to decide disputes
between the executive, the legislature and an individual or the public at large.

Our legal system

Our legal system is based on the principle that an independent, fair and
competent judiciary will interpret and apply the laws that govern us. A
judge’s role is to make a decision between parties in a legal dispute, based on
the facts of the case and the law that applies to the facts. The parties must
accept the judge’s decision as final, unless one of them appeals the judge’s
decision to a higher court.

% Lord President Seton Bruce v. Hamilton 1599 extracted in Selected Papers by The Rt Hon Lord
Cooper of Culross: Lord Justice General and Lord President of the Court of Session, Oliver & Boyd,
Edinburgh, 1957

* http://www.l egi sl ation.gov.uk/asp/2008/6/pdfs/asp_20080006_en.pdf



Judicial decision making

Judicial independence is not only a matter of appropriate external and
operational arrangements. It is also a matter of independent and impartial
decision making by each and every judge. The judge’s duty is to apply the
law as he or she understands it without fear or favour and without regard to
whether the decision is popular or not. This is a cornerstone of the rule of
law. Judges individually and collectively should protect, encourage and
defend judicial independence. Judicial independence means that judges are
not subject to pressure and influence, and are free to make good decisions
based solely on fact and law.

Judicial oath

When judges are sworn in they take two oaths or affirmations. The first is the
oath of allegiance and the second the judicial oath, these are collectively
referred to as the judicial oath.

The judicial oath provides:

“I will do right to all manner of people after the laws and usages of this
Realm, without fear or favour, affection or ill-will.”

In taking that oath, the judge has acknowledged that he or she is primarily
accountable to the law which he or she must administer.

Judges themselves have to be vigilant to identify and resist any attack upon
that independence, by whomsoever or by whatever means. The oath plainly
involves a requirement to be alert to, and wary of, subtle and sometimes not
so subtle attempts to influence judges or to curry favour. Moreover, a judge
should be immune to the effects of publicity, whether favourable or
unfavourable. That does not mean, however, being immune to an awareness
of the profound effect that judicial decisions may have, not only upon the
lives of people before the court, but sometimes upon issues of great concern to
the public in general.



How long can a judge remain a judge?

Once a judge is appointed, he or she is eligible to be a judge until the age of
retirement. The statutory retirement age is set by the Judicial Pensions and
Retirement Act 1993, which came into force on 31 March 1995. All judges
appointed to full-time judicial office after the Act came into force must retire
from office at the age of 70.

A full time salaried judge may be removed from office only if unfit for office
by reason of inability, neglect of duty or misbehaviour. A judge of the
Supreme Courts of Scotland® may be removed from office only by
Her Majesty on a recommedation made by the First Minister. The
First Minister may make such a recommendation if (and only if) the Scottish
Parliament, on a motion made by the First Minister, resolves that such a
recommendation should be made. The First Minister can make such a motion
to the Scottish Parliament only if a tribunal, constituted in terms of section 35
of the Judicary and Courts (Scotland) Act 2008, has provided the First
Minister with a written report concluding that the judge in question is unfit
and giving reasons for that conclusion. A sheriff may be removed from office
only if a tribunal constituted under section 12A of the Sheriff Courts
(Scotland) Act 1971 has provided the First Minister with a written report
concluding that the sheriff is unfit and giving reasons. The First Minister
must lay the report before the Scottish Parliament and may lay a statutory
instrument before Parliament for the removal of the sheriff. Parliament may
resolve not to allow the removal to take effect.

® The Supreme Courts of Scotland are the Court of Session and the High Court of Justiciary.
A judge of the Supreme Courts is called a Senator of the College of Justice.



